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ABSTRACT

Baitulmal is a crucial institution with a significant role in preserving and managing
the wealth of the Muslim community. During the early Islamic era, among the
sources of baitulmal were inherited properties that were not exhausted by the
heirs from among the ashab furud and inheritance that had no eligible heirs.
According to Imam Shafit and Imam Malik, such inheritance must be entrusted
to the baitulmal. However, after the fourth century of the Hijrah, later scholars of
the Shafit school, such as Imam al-Nawawt, stipulated that for the baitulmal to
qualify as an inheritor, it must be well-managed and properly administered. In
general, the states of Malaysia adhere to the original stance of the Shafi‘t school,
which allocates surplus inheritance to the baitulmal. Hence, this study aims to
examine the perspectives of Islamic jurists regarding the inheritance rights of the
baitulmal and its position as an heir within the legal framework of Malaysia. This
study employs a qualitative methodology, encompassing data collection through
content analysis and interviews with informants, specifically selected baitulmal
officers directly involved in the management of inheritance. The collected data is
then analysed inductively to synthesise the research objectives. The findings of the
study indicate that in Malaysia, the baitulmal is recognised as the party entitled to
receive the surplus of a deceased person’s estate and serves as a trustee responsible
for safequarding Muslims’ property, including inherited assets. Nevertheless, various
constraints must be addressed to ensure the smooth administration of baitulmal
estates, thereby preserving the maslahah (benefit) of the Muslim community. In
addition, it is essential to ensure that the assets under its management achieve the
predetermined objectives, namely for the purposes of welfare and the socioeconomic
development of the Muslim community in line with the provisions of shariah and
the law.
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INTRODUCTION

History has shown that the baitulmal was a crucial institution in managing
the socioeconomic affairs of Islamic countries at the time, and it served as the
highest financial institution in the state, overseeing various aspects of national
finance. Generally, the term baitulmal originates from Arabic and consists of
two words: ‘al-Bait’ and ‘al-Mal.” ‘Al-bait’ means ‘house, while al-Mal means
‘wealth.” When combined, these words translate to ‘house of wealth.’ Essentially,
it refers to a house that receives and stores wealth for distribution to rightful
beneficiaries (Ibn Manzur 1990). Imam al-Mawardi in the book al-Ahkam al-
Sultaniyyah, has explained that baitulmal is not merely a physical place but an
institution aimed at preserving and managing unclaimed or non-private wealth
for the benefit of the Muslim community. Accordingly, any wealth channelled
for the benefit of Muslims falls under baitulmal’s management (Al-Mawardi
2006).

The systematic establishment of baitulmal became evident during the reign
of Caliph Umar al-Khattab. According to Sadr (2016), at that time, Islam was
rapidly expanding, leading to conquests and territorial expansions that resulted
in a sudden increase in wealth, making immediate distribution unfeasible.
Consequently, to strengthen the governance and administration of the Islamic
state, Khalid al-Walid proposed to Caliph Umar al-Khattab the establishment of
a national financial institution to manage the Islamic state’s wealth (Al-Mawardi
2006). During that period, this institution was known as ‘diwan’ or ‘khazanah,
later becoming recognised as baitulmal. Subsequently, the baitulmal institution
expanded widely, with each Islamic territory establishing its own baitulmal.
Since then, baitulmal has functioned as an institution that manages the financial
resources of the Islamic state and allocates them for the benefit of society
and the nation, in accordance with Islamic law, faith, and ethics. This function
continued from the reign of Caliph Umar al-Khattab until the end of the rule
of Caliph Ali (Mustafa 1996).

However, the functions and roles of the baitulmal in Malaysia today differ
from those in historical times. This is because its scope and role have been
narrowed, and it is now considered merely a trust fund under the State Islamic
Religious Councils (SIRC; Majlis Agama Islam Negeri, or MAIN) (Mohammad and
Mohd Farihal 2018). The administration of the baitulmal is currently under the
jurisdiction of the Islamic Religious Councils and is also directly responsible
for implementing Islamic administrative laws, including matters related to
baitulmal assets and finances across different states (Lugman, Muhammad
Ikhlas and Raihanah 2022). In practice, inheritance distribution in Malaysia
is largely based on the Shafi‘i school of thought, and the baitulmal is among
the parties entitled to receive the remaining inheritance. Therefore, if there
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is an excess of inheritance after the distribution of faraid or if the deceased
has no eligible heirs, the inheritance will be handed over to the baitulmal for
management. This is because, in practice, most states in Malaysia adhere to the
Shafi‘i school of thought concerning Islamic personal law, including inheritance
and bequests (Jasni 2008), and the baitulmal is one of the parties entitled to
receive the remaining inheritance. Therefore, the objective of this study is to
discuss the views of the fuqaha’ (Islamic jurists) regarding baitulmal inheritance
and its position as a recipient of estates according to legal practices in Malaysia,
as well as to present several proposed solutions to overcome the constraints
in managing and developing inherited land faced by the baitulmal so that the
assets under its administration can be managed more efficiently, systematically,
and effectively.

LITERATURE REVIEW

Fuqaha’ hold differing views on the prioritisation of surplus inheritance, whether
it should be allocated to the baitulmal, distributed via the al-radd method, or
assigned to dhawt al-arham. This divergence in opinion is not only evident
among leading mujtahid scholars but also among the Prophet’s companions,
who held different views on the matter. The debate remains ongoing among
contemporary scholars due to the absence of explicit scriptural evidence on this
issue. Amir Syaugqi et al. (2020) note that Malaysia lacks specific legislation that
outlines the priority of surplus inheritance distribution. Consequently, courts
revert to Islamic jurisprudence, primarily referring to the Shafi‘7 school, which
grants the baitulmal rights over the estate of a deceased person in the absence
of a ‘asabah (agnatic heir). This principle is consistently applied across Malaysia,
as the baitulmal is an authoritative institution entrusted with managing Muslim
wealth since the early development of Islam (Muhammad Assyifaa, Mohamad
Hilmi and Mohd Saifudin 2021). The adherence to the Shafi‘l school as the
primary reference in Malaysia poses a challenge to implementing the al-radd
method and the inheritance rights of dhawt al-arham, which, in turn, affects
the welfare of potential heirs (Zahari 2020). Mohd Ali, Hishamuddin and Fauzi
(2022) explain that since the baitulmal’s inheritance rights are embedded in
Islamic jurisprudence, its entitlement is implicitly recognised under inheritance
laws, as stipulated in the Small Estates (Distribution) Act 1955 (Act 98), Section
12, Subsection 7. As an institution responsible for safeguarding and managing
assets, including unclaimed inheritance, the baitulmal faces several challenges
that must be addressed to uphold the interests of the Muslim community (Md
Yazid and Syamsul Rusydi Somad 2020). Consequently, various proposals have
been put forward to address these challenges, particularly in the management
of Islamic inheritance. Mohamad Fadzil and Muhamad Mu'izz (2022) suggest
that the al-radd method could serve as an alternative solution, particularly
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in ensuring the welfare of heirs. This situation is evident in an unreported
case in Kuala Terengganu, namely Kalthum binti Muda v. Nazir Baitulmal Kuala
Terengganu (1362), in which the baitulmal inherited the estate even though
the heir was poor, thereby risking the depletion of the family’s assets. The
applicant was the deceased’s wife and the sole heir, who inherited only one-
quarter of the estate, while the remaining three-quarters were handed over to
the baitulmal. Due to financial hardship, the heir requested that the baitulmal
relinquish its three-quarters share and transfer it to her as the rightful heir
entitled to inherit her husband’s entire estate (Jasni 2008). Accordingly, the
SIRC may consider discussing the implementation of estate distribution through
al-radd or inheritance to dhaw1 al-arham instead of the baitulmal, based on the
views of the Hanafi and Hanbali schools of thought, as practised in the State of
Perlis, which issued a ruling and fatwa on the management of surplus estates
through the Decision of the 37th Meeting of the Perlis State Fatwa Committee
in 2018. This means that the State of Perlis has taken the initiative to provide an
opinion grounded in public interest deemed reasonable for the welfare of the
deceased’s heirs, and this fatwa is neither anomalous (asy-syaz) nor contrary
to the majority of the four recognised schools of thought. On the contrary, it
embraces the diversity of schools of thought within Islam (Muhamad Mu'izz,
Mohd Zamro and Md Yazid 2024). Ahmad Sabiq, Ahmad Syihan and Hanaffie
(2025) also suggested that the al-radd method be applied in certain cases, as
it better fulfils the maqasid al-shart‘ah (objectives of Islamic law) in legislating
the rules of faraid, which aim to safeguard the welfare of heirs, particularly
when the surviving heirs comprise a single mother and a daughter with no
other family members to support their livelihood. Additionally, Abdul Rahman,
Zamzuri and Md Yazid (2024) assert that inheritance is one of the designated
sources of the baitulmal under the principles of fara’id (Islamic inheritance law).
Therefore, the baitulmal must plan various beneficial development projects
through joint ventures, particularly for co-owned lands that have economic
potential for development activities with other owners to ensure that the assets
owned can generate benefits and guarantee the long-term sustainability of the

property.

RESEARCH METHODOLOGY

This study employs a qualitative approach in both data collection and analysis.
Qualitative research focuses on gathering non-numerical information (Creswell
2013) and offers an in-depth explanation of the background of a particular
subject. It utilises naturalistic methods to understand the actual circumstances
of a phenomenon within a specific context, without manipulating the real-life
situation (Patton 2002). Three key processes are involved in conducting this
qualitative research: data collection, data analysis, and ensuring data validity
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and reliability. Data collection involves planning and implementing methods to
gather relevant information and data concerning the issue under investigation.

Accordingly, to gather design-related information in this study, an inductive
document analysis method was employed through a literature review and
semi-structured interviews. The document analysis method involved printed
materials, including scholarly books, journals, seminar articles, and reports.
Primary and secondary sources, including an examination of statutory
provisions, were utilised. These sources serve as guidelines for conducting
action research and subsequently preparing research reports for publication as
articles and journals. This literature review is crucial as it provides researchers
with a clear understanding of principles, concepts, methods, data processing,
and analysis relevant to the study design (Ercikan and Roth 2006).

Meanwhile, semi-structured interviews was only focused on with five officers
serving in the baitulmal of the Negeri Sembilan Islamic Religious Council
(MAINS), the Kedah Islamic Religious Council (MAIK), the Selangor Islamic
Religious Council (MAIS), the Terengganu Islamic Religious and Malay Customs
Council (MAIDAM), and the Melaka Islamic Religious Council (MAIM). These
selected samples were able to provide relevant information for this study, as
they are directly involved in managing baitulmal inheritance assets. A purposive
sampling method was used to obtain detailed information on the legal practices
and management of inheritance assets by baitulmal, the administrator of estate
assets in Malaysia. As explained by Ahmad Munawar and Mohd Nor Shahizan
(2021), this type of sampling facilitates more manageable, efficient, and cost-
effective research compared to studying the entire population. All conversations
were recorded using a voice recorder for transcription purposes to enable
further analysis by the researchers. Subsequently, the data obtained from the
interviews underwent a data validation process. According to Othman (2021),
internal validity concerns how research findings align with reality. Thus, internal
validity relates to the meaning of reality. One of the assumptions in qualitative
research is that reality is holistic, multidimensional, and constantly evolving.

The data obtained are then analysed inductively to draw themes related to
the research objectives. Neuman (2006) asserts that inductive research begins
with detailed observations of a general situation, eventually moving towards
forming more specific views and theories. Inductive research involves a deep
examination of the research situation, culminating in forming explanations that
lead to conclusions upon completion (Bernad 2011). This approach helps describe
the issue or phenomenon being studied, and the findings will contribute to the
development of themes regarding baitulmal and its role as an inheritor, as
understood by fuqaha’ and legal practices in Malaysia.
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FINDINGS AND DISCUSSION

The Position of Baitulmal as a Recipient of Inherited Property
According to the View of the Fuqaha’

The fuqaha’ have differing views regarding inheritance with no heirs, or where
there are heirs, but a surplus remains after distribution to the rightful heirs
according to shariah law. The question arises whether this inheritance should
be handed over to the baitulmal or redistributed among the heirs according
to the principle of al-radd (estate redistribution) or inherited by the distant
relatives (dhawt al-arham).

The first group, consisting of Imam Al-Shafi'iyy (Al-Khatib 1995; Al-Nawawi, n.d.)
and Imam Malik (Al-Dardir n.d.; Al-Baji n.d.) holds the view that the baitulmal
is entitled to inherit surplus estate or the estate of a deceased person with no
heirs. This is because the baitulmal plays a vital role in ensuring the proper
management and distribution of inheritance for the benefit of the Muslim
community. Therefore, the estate should be handed over to the baitulmal for
the collective welfare of the Muslim community, and the dhawt al-arham should
not be given any part of the inheritance (Al-Sabuni 2001), even if the deceased
had many distant relatives (dhawi al-arham). This view is also supported by Zayd
ibn Thabit, al-Awza‘iyy, ‘Urwah, al-Zuhriyy, Dawud al-Zahiriyy and scholars
from the Maliki and Syafi‘1 schools of thoughts.

In this regard, Imam Al-Shafiiyy (1990) stated: “And whoever receives a fixed
share (fard) as stipulated by the Quran, sunnah, or the traditions of the salaf,
we allocate the shares accordingly. If there remains a balance of wealth, we do
not return (al-radd) the value thereof.”

Therefore, according to this group, the baitulmal is more deserving of the
inheritance than applying the principle of al-radd or giving it to the dhawt
al-arham. The baitulmal is entitled to the inheritance regardless of whether
its administration is well-organised, as the rights of Muslims should not be
jeopardised by poor governance or the injustice of leaders (Abdul Rashid 1987).

One of the arguments put forward by this group is based on the Quran, as
evidenced by Allah’s words in surah Maryam, verse 64, which means, “And your
Lord is never forgetful.” It is widely known that the laws of inheritance in Islam
are established through verses from the Quran, Hadith, and ijma (consensus).
In fact, Allah has detailed the rightful heirs and their shares, but the verses do
not mention the portion for the dhawt al-arham. If they were entitled to inherit,
Allah would have clarified this in the Quran. This group also argues that granting
inheritance rights to the dhawt al-arham amounts to adding something not
found in the Quran, which is considered invalid (Mansur Ali 2010).



Baitulmal: Its Role as an Heir According to Fuqaha’ | 97

Furthermore, this group presents evidence from Hadith, as mentioned by the
Prophet Muhammad (PBUH) in a Hadith narrated by ‘Atha’ bin Yassar: “The
Prophet wore a cloak to seek Allah’s guidance regarding the inheritance of the
paternal and maternal aunts, and Allah revealed that they do not have a share of
the inheritance” (narrated by al-Daruqutni, Sunan al-Daruqutni, Kitab al-Faraid
wa al-Sayr wa Ghayr Dhalik) (Al-Daruqutni 1996).

This Hadith explains that paternal and maternal aunts, who are dhaw1 al-arham,
are not entitled to inherit. Additionally, this group uses logical reasoning to
argue that the inheritance given to the baitulmal provides greater benefit, as it
can be shared with the Muslim community. On the other hand, if the inheritance
is given to the dhawt al-arham and redistributed according to al-radd, the
benefit is limited. According to one of the fighiyyah principles, “public interest
must take precedence over individual interest” (Al-Sabuni 2001).

The second group, including Imam Abu Hanifah (Ibn Abidin 1998) and Imam
Ahmad bin Hanbal (Ibn Qudamah 1998), argue that the baitulmal is not entitled
to inherit. Instead, the baitulmal receives inheritance on the basis of public
interest to safeguard it, not as a rightful heir. The baitulmal merely serves as a
temporary custodian of the estate when the heirs are unknown. If legitimate
heirs are later found, the inheritance must be returned to them. This view has
also been expressed by the sahdbah and Tabi‘tn, including Saidina ‘Ali bin Abi
Talib r.a, Saidina ‘Umar al-Khattab, Tbn Mas‘ud, Abi Darda’, Mu‘az bin Jabal, and
‘Ubaidah Bin Al-Jarrah.

This group supports their view with evidence from the Quran, specifically surah
al-Anfal, verse 75, which states, “And those who are akin to one another are
nearer to one another in the Book of Allah.” The term ulu al-arham (relatives) is
general and includes all family members, without distinguishing whether they
are ashab al-furud, asabah, or others. Allah (SWT) has stated that anyone with
a kinship relationship to the deceased has a right to the inheritance, including
the dhawt al-arham (Al-Sabuni 2001). Therefore, the right of the dhawt al-arham
to inherit is mentioned in the Quran and does not represent the addition of a
new ruling, as claimed by the first group.

Furthermore, the second group of scholars also supports their argument with
the saying of Prophet Muhammad (PBUH) as narrated by Abi Umamah ibn Sahl
Ibn Hunayf: “Umar ibn al-Khattab wrote to Abi Ubaydah, stating that indeed, the
Prophet Muhammad (PBUH) said: Allah and His Messenger are the guardians
of those who have no guardian. The maternal uncle is the heir of those who
have no other heir” (Al-Tirmiziyy 1999). This Hadith has been classified as Sahih
by al-Nasa', al-Hakim, and Ibn Hibban. However, al-Tirmiziyy and Abt Zar’ah
al-Raziyy assessed it as merely Hasan. Consequently, this Hadith is used as a
basis for granting inheritance rights to dhawt al-arkham (Al-Shaukaniyy 2005).
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Accordingly, it can be inferred from this Hadith that dhawt al-arkam heirs
have the right to inherit the deceased’s estate if there are no ashab al-furud
or asabah heirs. In addition to the Quran and Hadith, this group also presents
logical reasoning, arguing that dhawt al-arham heirs have a stronger claim
than baitulmal due to their dual relationship with the deceased: a bond of
Islamic faith and a blood relationship. In contrast, baitulmal shares only the
religious connection with the deceased. Thus, those with two relationships
have a stronger entitlement, and dhawt al-arhdam heirs should be prioritised
over baitulmal (Al-Sabuni 2001). Moreover, Ibn Rusyd (1953) emphasised the
responsibilities borne by the heirs of dhawt al-arham, such as arranging the
funeral and settling the deceased’s debts, which reinforce their right to inherit
over baitulmal. Furthermore, Allah (SWT) has affirmed the status of dhaw?t al-
arham as the closest heirs through the phrase ‘al-Aqrabun’ (al-Nisa’, 4:47),
further strengthening their entitlement to the remaining inheritance.

Nevertheless, this perspective is not unprecedented, as later scholars from
the Shafi7 school, such as Qalyubi (n.d.) and Al-Ramli (n.d.), as well as later
Maliki jurists (Wabah 1984), after the fourth century Hijri, permitted dhawt al-
arham heirs to inherit under the condition that baitulmal’s administration was
disorganised to safeguard the welfare of Muslims. Similarly, al-Muzani and Ibn
Syuraih, scholars of the Shafi‘i school, also held that dhaw1 al-arham heirs have
a stronger claim to unclaimed or excess inheritance than baitulmal (Al-Khatib
Al-Sharbiniyy 1995).

Legal Practices in Malaysia

The Malaysian Constitution places the institution of baitulmal under the
jurisdiction of the MAIN. Religious matters fall under the purview of the state,
except for the Federal Territories of Kuala Lumpur, Labuan, and Putrajaya.
Consequently, executive authority concerning Islamic affairs is the responsibility
of the MAIN, as outlined in the Ninth Schedule List II - State List:

Except in relation to the Federal Territories of Kuala Lumpur, Labuan,
and Putrajaya, Islamic law and personal and family law for persons
professing the religion of Islam, including Islamic law concerning
inheritance, wills, and intestacy, engagement, marriage, divorce,
dowry, maintenance, adoption, guardianship, gifts, division and trust
not for charity; waqf and the definition and regulation of religious
and charitable trusts, appointment of trustees, and incorporation
of persons connected with religious and charitable endowments,
institutions, trusts, charities, and Islamic charitable institutions
operating wholly within the State; Malay customs; zakat, fitrah, and
baitulmal or similar Islamic religious revenue; mosques or any public
place of worship for Muslims; the creation and punishment of offenses
by persons professing the religion of Islam against precepts of that
religion, except in respect of matters included in the Federal List; the
composition, organisation, and procedure of Shariah courts, which
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shall have jurisdiction only over persons professing the religion of Islam
and only in respect of any of the matters included in this paragraph,
but shall not have jurisdiction over offenses except to the extent
conferred by Federal law; control of the propagation of doctrine and
beliefs among persons professing the religion of Islam; determination
of matters of Islamic law and doctrine and Malay customs.

Thus, it is understood that baitulmal in the Malaysian context is established
under the jurisdiction of the state and falls within the state legislative authority
according to the Ninth Schedule of the Constitution, which lists it as a right
of the state government, including the authority to determine religious laws
related to assets such as zakat, waqf, baitulmal, and other religious matters. In
this regard, the function of baitulmal as an heir, executor, and administrator
of estates is subject to state laws under the State Administration of Islamic
Law Enactments. For example, the role of baitulmal in managing estates
or unclaimed estates is provided for under Rules 18 and 19(1), (2), Part IV -
Property and Baitulmal Resources, Enactment No. 9 of 2008, Kedah Darul Aman
Administration of Islamic Law Enactment 2008. The Baitulmal Regulations
(Kedah Darul Aman) 2021 outline similar provisions.

Property vested in the Council

18. Any money or property vested in the Council relating to baitulmal
through a court order or authority under any written law shall be
managed by the Council under these Rules.

The Council may administer inherited property

19. (1) The Council may administer inherited property on behalf of any
person if appointed as administrator by the court or by any authority
under any written law. (2) For the purpose of subrule (1), the Council
may impose any fee or service charge at rates determined by the
Council.

Based on these regulations, it is clear that Kedah State Baitulmal is granted
jurisdiction and is responsible for making agreements or assessments of any
assets obtained and for fulfilling its role as trustee while managing all properties
vested in baitulmal in accordance with Islamic principles approved under
Islamic law.

In Selangor, the rights of baitulmal as a recipient of inheritance assets are
outlined in the Selangor State Administration of Islamic Law Enactment, which
assigns significant roles to Selangor Baitulmal in managing the inheritance
of Muslims as well as administering wills and other trust properties. This is
stipulated in Enactment No. 1 of 2003, Selangor State Administration of Islamic
Law Enactment 2003, Subsection 5(4), Part II - Selangor Islamic Religious
Council: “The Council shall have the authority to act as the executor of a will
or as the administrator of the estate of a deceased person or as the trustee of
any trust.”
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Likewise, in Terengganu, Enactment No. 2 of 2001, namely the Islamic Affairs
Administration Enactment (Terengganu) 2001, Sections 63 to 69, Section IV
- Finance (Council Fund and Council Financial Procedures), grants baitulmal
significant responsibilities to manage and administer assets obtained from
general sources in order to benefit the Muslim community. This includes
identifying and recording assets from general sources, controlling, enhancing,
and advancing general source assets, and distributing them to those entitled
according to Islamic law. Among the assets obtained from general sources is
inherited property.

These enactments were also adopted by other states in Malaysia, such as
Johor under Enactment No. 16 of 2003, Johor State Administration of Islamic
Law Enactment 2003, and Penang under Enactment No. 2 of 2004, Penang
State Administration of Islamic Law Enactment 2004, among others. Based
on the above legal provisions, whether under acts or enactments, it can be
concluded that baitulmal has the right to unclaimed inheritance property and
the remainder of the estate after the inheritance distribution is completed
when there are no surviving heirs (asabah). Figure 1 presents a summary of legal
practices in Malaysia.

| Legal Practices in Malaysia |

Baitulmal recognised as heir

Islamic Law
(Shafi’i school)

Legal Provisions

Function of Baitulmal:

As Heir, Executor (Wasi) and Administrator of Estate

Subject to:

State Enactment on the Administration of Islamic Religious Affairs

Kedah: Selangor: Melaka: Negeri Terengganu:
Rules 18 & Enactment Enactment No. Sembilan: Enactment No.
19 (1), (2), No.1/2003 — 7/2002 — Enactment No. 2/2001 — Section

Part IV — Subsection 5 Section 69 (2), 10.2003 — 63-69, Part IV —
Property & (4), Part 1 Part VI — Section 5 (4), Finance (Council
Baitulmal Finance Part I Fund & Council
Resources. (Baitulmal & Financial
Enactment Financial Procedures
No0.9/2008 Procedures of

the Council)

Figure 1: Legal practices in Malaysia.
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Therefore, based on the above legal provisions, it can be understood that in
Malaysia, the baitulmal is responsible for managing, in accordance with shariah,
the assets of the SIRC, including inherited estates. Nevertheless, to this day,
Malaysia has no specific law that stipulates the priority of entitlement to the
surplus of such estates. Accordingly, due to the absence of specific shariah
legislation, the shariah courts will revert to shariah principles by referring to the
figh opinions of the Shafi7 school of thought (Amir Syauqi 2020). This is because
the prevailing legal preference is determined by the school of thought adopted
by the country or the fatwa issued by the mufti within that jurisdiction (Zaini
2005). Moreover, according to Juraish (2009) this practice has already been
implemented in reality, as the shariah court has jurisdiction to determine the
share of inheritance to which each heir is entitled. Consequently, the baitulmal
is commonly granted the right to claim the surplus estate and is made the
respondent in inheritance distribution applications. This is because the role
of the court and the legal framework is also essential, as matters involving
property fall within the scope of issues that must be resolved in accordance
with the rule of law (Rusnadewi and Noor Inayah 2010).

The Role of Baitulmal in Managing Inherited Assets in Malaysia

In general, the development of inheritance administration law in Malaysia
can be divided into two periods, namely the pre-independence era before 31
August 1957 and the post-independence era beginning from 31 August 1957
until the present. In brief, before the Second World War, the administration
of Muslim inheritance in the Unfederated Malay States was placed under the
responsibility of the respective State Islamic Religious Departments and the
shariah courts within those states. The same situation also applied to the
Federated Malay States. After the Second World War, the British returned to
Malaya and established the Federation of Malaya, which later became Malaysia.
At that time, the distribution of Muslim inheritance and the determination of
rightful heirs were decided by the shariah court in accordance with Islamic law,
known as hukum faraid. Meanwhile, the shariah court had the authority to issue
or certify the rightful heirs and their respective portions through a sijil faraid
or perakuan ahli waris (Nasri 2016). Moreover, matters related to shariah law
concerning Islamic inheritance issues—such as the legitimacy of a child, the
validity of a marriage contract, harta sepencarian (matrimonial property), the
confirmation of wills, hibah (gifts), and so forth—also fell under the jurisdiction
of the shariah court (Mohd Zamro and Mohd. Ridzuan 2006).

According to Jasni (2011), the development of Islamic inheritance law
administration in Malaysia has evolved from various perspectives, either directly
or indirectly. This situation is closely linked to the historical background of
Malaysian society, which was influenced by colonial rule and customary
practices that shaped specific identities in the distribution of Muslim
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inheritance. Additionally, customary inheritance practices dominated Malay
society at that time, leaving a lasting impact that persists to this day. Moreover,
the administration of Islamic law in Malaysia today continues to be influenced
by the Shafi‘l school of thought.

The influence of the Shafil school in the administration of Islamic law in
Malaysia has a long history, paralleling the arrival and spread of Islam in the
Malay Archipelago. The dominance of the Shafii school in the Malay world
established it as a primary reference for the community and influenced the
development of jurisprudence, including matters related to personal law such as
inheritance (Jasni 2008). This situation can be observed in a case decided by the
court that also prioritised the view of the Shafi‘i school of thought. For example,
the earliest recorded case, Re Mutchilim @ Ashrhin, deed (1960) [10 MLJ 51],
was a case in Singapore, which at that time was still part of the Federation
of Malaya. The court ruled that the remaining estate should be handed over
to the baitulmal and could not be redistributed (al-radd) to the wife who had
already received her fardu share, as it was established that the deceased was a
Muslim who adhered to the Shafi‘i school (Jasni 2008). This decision was based
on the provision under Section 28 of the Amendment Ordinance No. 26 of 1934,
which required reference to the school of thought of the deceased. This proves
that the court acknowledged the Malay community’s adherence to the Shafi‘
school, which is intertwined with Malay customary practices. Furthermore, the
kadi appointed by the governor under the provision of Section 4 of Ordinance
No. 26 was also reported to have followed the Shafi‘l school (Jasni 2011).

In line with this, the Shafi‘i school has been established as the primary reference
in the Administration of Islamic Law Enactments in each Malaysian state.
The preference for referring to the Shafi‘t school is explicitly stated in the
Administration of Islamic Law Enactments of all states, except for the state
of Perlis, and is further supported by the General Practice Directive of the
Malaysian Syariah Judiciary Department (JKSM) No. 9 /2001, which stipulates the
“Application of Juristic School Opinions for the Adoption of Legal Instructions
Related to Juristic School Opinions.” The adoption of opinions from recognised
juristic schools must adhere to the policies set by the Ruler of the state, who
accredits shariah judges (Jabatan Kehakiman Syariah Malaysia 2001).

The preference for the Shafi‘t school is also reflected in the Mufti and Fatwa
Enactment (Kedah Darul Aman), Part III - Fatwa Committee, Law No. 10 of
2008, Section 26, which mandates adherence to the Qaul Muktamad. Similarly,
the Administration of Islamic Law Enactment (State of Selangor), Part IIT -
Appointment of Mufti, Authority in Religious Affairs, Fatwa Committee, and
Fatwas Related to National Interests, Law No. 1 of 2003, Section 54, states that
the Qaul Muktamad must follow the opinions of the Shafil school. The same
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provision is found in the Administration of Islamic Law Enactment (State of
Negeri Sembilan), Part III - Appointment of Mufti, Authority in Religious Affairs,
Fatwa Committee, and Fatwas Related to Matters of National Interest, Law No.
10 of 2003, Section 54, which mandates adherence to the Qaul Muktamad of
the Shafi‘t school.

Therefore, based on the above legal provisions, it is understood that in
Malaysia, baitulmal is responsible for managing the assets of the SIRC, including
inheritance, in accordance with Islamic law. In such cases, the Department
of Director-General of Lands and Mines, the shariah court, and Amanah Raya
Berhad will transfer the unclaimed inheritance to baitulmal.

According to Syafiah asserts that the court will transfer any unclaimed
inheritance to baitulmal.! Similarly, Syeikh Ahmad Zaki (2023) emphasises that
in the state of Kedah, the Shafi1 school is fully adhered to, and any surplus
inheritance is transferred to baitulmal. In line with this, Indera Sharil also
explained that the distribution of inheritance through the al-radd method, or
bequeathing it to dhawt al-arham heirs, does not occur in the state of Selangor.?
This is because Selangor adheres to the Shafi school of thought. Furthermore,
according to him, there is no explicit textual evidence in the Quran regarding
the distribution of inheritance through al-radd or the inheritance rights of
dhawt al-arham heirs. He argues that public maslahah should be prioritised over
specific maslahah. Consequently, the surplus inheritance must be transferred
to the baitulmal.

The same situation also occurred in the state of Terengganu, where, if
there were any surplus from the deceased’s estate, such property would
be handed over to the baitulmal.® This is aligned with Rohaizah emphasised
that the practice of al-radd distribution or transferring inheritance to dhawt
al-arham heirs has never occurred in Melaka.* This is because when inheritance
proceedings take place and an ‘Order for Estate Distribution’ is issued by the
Department of the Director General of Lands and Mines, the court, or Amanah
Raya Berhad, the estate is immediately handed over to the baitulmal. The
transfer of inheritance to heirs or dhawt al-arham heirs can only occur through
an inheritance redemption application submitted to the baitulmal.

In the context of managing Islamic estates involving real property, the role
of the baitulmal includes receiving and redeeming, selling, purchasing, and
applying for the execution of inheritance claims at relevant agencies. It also
receives payments from various inheritance-related transactions, processes
instalment-based redemption payments, and manages unredeemed inherited
properties within the baitulmal (Md Yazid and Syamsul Rusydi Somad 2020).
The baitulmal also conducts investigations into the deceased’s heirs before
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determining their rightful shares, including portions that will be retained by
the baitulmal. Based on research findings up to 2023, a number of inherited
land lots have been acquired by baitulmal institutions of MAINS, MAIK, MAIS,
MAIDAM, and MAIM. These lands are either wholly owned (absolute ownership)
or partially owned (joint ownership). For instance, the number of baitulmal-
inherited land lots is presented in Table 1.

Table 1: Number of baitulmal-inherited land lots in 2023

State Full ownership Joint ownership
Negeri Sembilan 27 lots and one house (status unspecified) -

Kedah 1668 lots (unspecified) -

Selangor 33 lots 600 lots
Terengganu - 519 lots

Melaka 12 lots 194 lots

Source: Baitulmal files from the Islamic Religious Councils of Negeri Sembilan, Kedah, Selangor,
Terengganu, and Melaka.

However, these figures are subject to change as baitulmal institutions of MAINS,
MAIK, MAIS, MAIDAM, and MAIM continually work to liquidate and sell less
viable or strategically located land. The development of baitulmal land faces
various constraints, including a shortage of competent human resources to
manage it, and the issue of co-ownership of land where shares are held jointly
with heirs. This is because such jointly owned land is difficult to manage and sell
due to a lack of cooperation among the heirs. In fact, there are certain parcels
of land that cannot be jointly developed due to their small size or non-strategic
locations, such as in remote areas.>®

Apart from the non-strategic location of the land, the baitulmal institutions of
MAIK, MAIDAM, and MAIM have also acquired land parcels of small size, making
it difficult for the baitulmal to sell to other parties or to develop them to generate
income for the baitulmal.”®® Moreover, there are other constraints, such as
disputes within the community and among heirs who question the legitimacy
of the baitulmal’s receipt of a deceased person’s estate. This is because MAINS,
MAIK, MAIS, and MAIM still face issues with public understanding. Indeed,
due to misunderstandings regarding the fardid law, some heirs dispute the
baitulmal’s right to inherit and cannot accept this." This lack of understanding
extends not only to heirs but also to administrators and consultants appointed
by the heirs." These constraints have resulted in many baitulmal-owned land
lots not being optimally developed. Figure 2 summarises the constraints faced
by the baitulmal.
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Figure 2: Constraints faced by the baitulmal.
Recommendations and Implications

Given that inheritance is one of the sources of income for the baitulmal
in Malaysia, it is therefore seen to have a significant role in managing and
administering its inherited assets. In fact, it is also responsible for ensuring
that these assets can be utilised by arranging safe, high-potential investment
portfolios so that the resulting income can be channelled back to the Muslim
community in need. Figure 3 summarises the proposed recommendations
and their implications. Further elaboration will be provided in the following
paragraphs.
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Figure 3: Recommendations and implications.

To ensure that immovable inherited property, particularly land jointly owned
with heirs, can be managed and developed, it is proposed that the baitulmal
plans suitable land development strategies to develop such land, such as
establishing various beneficial joint development projects. One method that
can be implemented is drafting a policy agreement for the development of two
parties to undertake agricultural cultivation using the al-muzara‘ah contract,
a partnership agreement in the agricultural sector. According to Mohd Danial
and Sanep (2013), through such collaboration, the landowner hands over the
land to the cultivator for cultivation, and both parties are directly involved
in the planting project. The provision of seedlings and the method of profit
distribution depend on the mutual agreement of both contracting parties. This
means that the baitulmal serves as the landowner, while the cultivator may
either be an heir who jointly owns the land with the baitulmal or another party.
Indirectly, this method can generate profits for both parties by providing mutual
benefits and ensuring the asset’s long-term sustainability.

In addition, another method that can be employed to address issues related to
the development of inherited land jointly owned with heirs is for the baitulmal
to avoid accepting joint ownership titles by taking proactive measures, such
as raising awareness and providing explanations to the public through various
platforms on the importance of estate management knowledge during one’s
lifetime. The public should also be made to understand that the distribution of
inheritance or the faraid law is not the only method of transferring ownership
of property in Islam. In fact, there are various other methods such as hibah
(gift), wasiat (will), and sale and purchase. Therefore, early action by property
owners in planning the management of their assets during their lifetimes is one
of the safest approaches to avoid joint ownership of property.
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Furthermore, to address the challenge of the public’s limited understanding
of faraid as well as disputes over the baitulmal’s rights to inheritance, it is
also proposed that the baitulmal and all parties involved in managing and
administering estates in Malaysia collaborate to increase the number of lectures
and explanatory sessions for the public on the importance of inheritance
knowledge, faraid knowledge, and the baitulmal’s rights in inheriting estates.
In addition to providing understanding to the public, the baitulmal and
its collaborating partners can also organise programmes with community
representatives, such as imam (leader), penghulu (village headmen /community
leaders), takmir (teachers, shariah officers, and others) so that the knowledge
they acquire can be shared with members of their respective congregations.

Another appropriate proposal is that the acceptance of the al-radd method
or the distribution of inheritance to dhawt al-arkhdm heirs in Malaysia also
constitutes a solution to the issue of surplus inheritance in the faraid system.
One of the benefits of implementing this method is that it can resolve various
conflicts related to the welfare of heirs. This is because Jasni and Faisal Husen
(2011) are of the view that the welfare or maslahah of these heirs are built upon
the blood ties that exist between them and the responsibilities they bear in their
daily lives. Furthermore, acceptance of the al-radd method or the distribution
of inheritance to dhawt al-arham heirs can also ensure that issues related to
the management of inherited property by the baitulmal are addressed, such as
dealing with jointly owned and shared inherited land. This is because such jointly
owned land is difficult to manage and sell due to the lack of good cooperation
among the heirs.

Thus, in making decisions, the views of the mufti must be taken into account.
Moreover, before any decision is made by the mufti, relevant inputs or facts
concerning the status and situation of the heirs must first be presented to
ensure that the decision made is relevant and feasible to be implemented.
However, such considerations or fatwas must be aligned with the Small Estates
(Distribution) Act 1955 to ensure that the Department of the Director General
of Lands and Mines complies with the fatwa and implements the deceased’s
inheritance distribution accordingly.

CONCLUSION

Overall, based on the above discussion, it can be understood that in the context
of Malaysian law, baitulmal is entitled to the entire inheritance of a deceased
person who has no heirs. Additionally, if there are heirs but a surplus remains
after distribution to the rightful beneficiaries among the ashab al-furid, the
baitulmal retains the right to such surplus in accordance with the perspective
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of the Shafi7 school of thought. Accordingly, as an institution entrusted with
being the trustee of the Muslim community in safeguarding property, including
managing inherited assets under its ownership, the baitulmal faces various
constraints in managing them, particularly land. Among these constraints are
the shortage of competent human resources, the issue of joint ownership of
land with heirs, and disputes among the public and heirs over the legitimacy
of the baitulmal’s receipt of a deceased person’s estate. These constraints have
resulted in many baitulmal-owned land lots not being optimally developed.
Therefore, these constraints need to be overcome so that their utilisation
can achieve the intended objectives, namely, welfare and the socioeconomic
development of the Muslim community, in line with shariah provisions and the
law. At the same time, this can help those involved in managing the baitulmal
allocate income generated more efficiently, thereby enabling the baitulmal to
progress towards becoming a well-structured and effective Islamic financial
management institution.

NOTES

1. Syafiah Abdul Jalil. Assistant Director, Finance Unit, Finance Division, Waqf
Department, Negeri Sembilan Islamic Religious Council (MAINS). Negeri
Sembilan. Interview on 8 Febuary 2023.

2. Indera Shahril Mohd Shahid. Director of the Selangor Islamic Religious
Council (MAIS) Baitulmal Sector, Selangor. Interview on 3 August 2023.

3. MohdRidzuan Muhamad. Assistant Secretary (Wakaf and General Resources),
Terengganu Islamic Religious and Malay Customs Council (MAIDAM), Kuala
Terengganu. Interview on 15 November 2023.

4. Rohaizah Abas. Assistant Secretary, Waqf and Mal Division, Malacca Islamic
Religious Council (MAIM), Melaka. Interview on 20 December 2023.

Syafiah Andul Jalil. Interview.
6.  Rohaizah. Interview.

7. Syeikh Ahmad Zaki Ghazali. Head of the Baitulmal Devision, Kedah Islamic
Religious Council (MAIK), Alor Setar, Kedah. Interview on 31 July 2023.

Mohd Ridzuan. Interview.
9.  Rohaizah. Interview
10. Ibid.

11.  Indera Shahril. Interview.
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